Kansas Aete Advcacy:

An inside view of common-sense strategy

By Patrick Hughes

hen T meet new people at cocktail parties and the like, eventually the
question comes up of what it is that I do. If I'm in a particularly ornery mood
I say: “A little of this and a little of that.” T explain: “Violent crime, mostly.
Murder, as much as anything, although T used to do some aggravated
robbery or burglary occasionally ... a battery now and again. I've done a
couple of convenience store heists.” As they look frantically for some other
small group on which to intrude, T add, “I was involved in midwifery for
awhile, after a few sour real estate deals and experiences with leasing and
the oil business that didn’t go too well. With one of the best gigs 1 got I
ended up in the middle of a paternity suit. You see, the price has been high,
several divorces, a few work-related injuries and of course my fair share of
tax problems.”

If no security guard can be readily found, the conversation continues.
“Sounds like you keep busy.”

“Well, filings are way up.” After a quizzical look, I add “I'm a research
attorney in the Kansas appellate courts. I work on all kinds of cases.”!
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Appellate arguments, like cocktail party conversation, can
be disconcerting to those not quite up to speed on what'’s
going on. Many attorneys enter the Kansas appellate courts
with no more than passing thought to appellate strategy and
are surprised by the results. The fundamental rule of appel-
late strategy is much like the fundamental rule of cocktail
parties: Know who you are talking to. Contrary to popular
belief, knowing whom you are addressing in appellate prac-
tice is not principally a matter of knowing the predilections
and idiosyncrasies of each appellate judge or justice, but
comes from an understanding of the appellate system.

Who they are and how they're built?

The two principal® appellate state courts in Kansas, the
Kansas Court of Appeals and the Kansas Supreme Court,
have similar functions, but they go about them in quite dif-
ferent manners. Indeed, from the viewpoint of effective
advocacy, some of the differences may be more critical than
the similarities.

The majority of appeals are handled by the court of
appeals.* The court of appeals consists of 10 judges,® one of
whom is the chief judge with power over court administra-
tion.® Each judge has an executive assistant and a research
attorney in his or her chambers.” The court as a whole is
also assisted by a central staff of research attorneys whose
workload may include cases assigned to any judge. These
central research staff attorneys also have some responsibili-
ties to the court as a whole, including determining whether
the court of appeals has jurisdiction over each case it is to
hear, and a motions attorney has responsibility for evaluat-
ing various motions filed by the parties in the course of an
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Like the court of appeals judges, each of the seven Kansas
Supreme Court justices has an executive-secretarial assistant
and a research attorney in his or her chambers 10 The
supreme court central research staff consists of only two
attorneys."! Their responsibility is to evaluate and make rec-
ommendations regarding petitions for review of court of
appeals decisions along with other tasks in cases of original
jurisdiction. The supreme court docket is managed by the
office of clerk of the appellate courts. During 1995 the
supreme court had 263 cases filed.12

Generally, in the court of appeals a case may be handled
in one of three ways: as a summary disposition case; as a
summary calendar case; or as an oral argument case. Before
being placed on the docket the cases to be decided by the
court of appeals are screened and graded by estimated level
of difficulty. In the screening process the briefs for the cases
are distributed among the judges, who read the briefs they
are assigned and determine both the complexity of the case
and if oral argument would be helpful.

Summary disposition cases are those which essentially
raise no justiciable issue. These include single-issue cases
directly controlled by a recently decided case,® or other
cases where the lack of merit is equally obvious.** In sum-
mary disposition cases the judges have the benefit of the
parties’ briefs and a short memo or proposed opinion from a
research attorney briefly explaining the required disposition.
Summary disposition cases are decided on special dockets,
and often result in very short “rule opinions™ that do little
more than cite the controlling authority.
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