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Kansas Appellate Advocacy:
An inside view of common-sense strategy

By Patrick Hughes

When I meet new people at cocktail parties and the like, eventually thequestion comes up of what it is that I do. ,If I'm in a particularly ornery mood
I say: -A little of this and a little of thaLu T explain: -V101ent cnme, mostly,
Murder, as much as anything, although I used to do some aggravated
robbery or burglary occasionally '" a battery now and again, I've done a
couple of convenience stoæ heists." As they look frantically for some other
small group on which to intrude, T add, "T was involved in midwifery for
awhile, after a few sour real estate deals and experiences with leasing and
the oil business that didn't go too welL. With one of the best gigs I got I
ended up in the middle of a paternity suit You see, the price has been high,
several divorces, a few work-related injuries and of course my fair share of
tax problems."
If no security guard can be readily found, the conversation continues,

"Sounds like you keep busy,"
"Well, filings are way up." After a quizzical look, T add "Im a research

attorney in the Kansas appellate courts, I work on all kinds of cases."1

26 - TIE JOliRNAI¡ FEBRlJARY ¡MARCH 1997



Appellate arguiicms, like cocktail party conversation, can
be disconcerting to those not quite up to speed on \vhat's
going on. 1\1any' attorney's enter the Kansas appellate courts
\vith no more than passing thought to appellate strategy' and
arc surprised hy the results The lundamental rule of appel-
late strategy' is much like the lil1c1:i11cntal rule of cocktail
parties: Kno\v \vho Y..Oll are LlJking to. Ccmtr:iI)' to popular
belief, kno\ving whom y'ou arc addressing in appellate pr3c-
iice is not principally J malleI' or knowing 1Jie predilections
and icliosyncrasie'. or each appellarc judge or justice, hut
comes from an understanding of the appellate systcm.

Who they arc and how they're buiie

Thc two principal) appellate state courts in Kansas, ibe
Kansas Coun of Appeals and tbe Kansas Supreme Court.
have similar tunclions, but they go about them in quite dif-
ferent manners, lndeed, from the vie\\point or efTeciive

ac1\'ocac")', SOlTie of the cHfferences may' be more critical than
ihe similarities.

The majority of appeals arc handled by the court of
appeals.'¡ Tbe court of appeals consists orlO judges,) one of
\vlioni is the chief judge \vith po\\er o\'er COLir administra-

lion.() Each judge has an executive assistani and a research
arrCll!ey in his or her chambers.! The court as a \~'hole is
also assisted by a central st:iff eif research aU:orneys \vhose
\vorldoad nia')' include cases assigned 10 any judge. These
central research staff allorne')s also lia\e some responsihili-
tics 10 the Court as ;1 \vhole, including determining \v'hcther
the court of appeals has jurisdiction ov"er each case it is to
hear, and a niotions attorney has responsibility' lor evaluai
ing various motions nJed hy ihe panies in the course of an

1. The author wurked as a research ;ittorncy for the Hon. Fdward
Larson from August 199-1 to July 1996. Justice Larson w;:s appointed to
the Supreme COlin of K;:nsas in 199'1, Prioi- to his appointment he
served as a judge on the Kansas Court of' Appeals

2. The drv snifl.
3, In ceria in situations the district ('otins mai'" act in an appellate

capacity. See, e.g, K.S,A. 60-210j;¡ (appe;i1s from disiríct magistrate
judges): K.S.LL. 61--2709(a) (appe;i1s undei' small claims procediire aCl);

K.S,A, 22.3609 Cippeals from municipal courts); K.S,A. 22--3609a

(criminal appeals from district magistrale judges).
4. Direct ;,ppeal to the supreme court is permitted in any (';ise in

\vliich a Kans;is or Lnitcd St;ites statute has hc('n decl:ired

Ul1cOnstitlllional :ind iii any crimin:il cases involving off-grid crimes,
class A f(-,Ionícs or maximum sentences of life imprisonment. K,S,A, 60-
2101(b); K.S,A. 22-360J(bl. Appeals by' ihe slare in criminal case.. under
K.S.A. 22-j602(b) arc also taken directly to the supreme court as are
questions certified hy federal courts or cowi of other states under K.S,A.

60--3201 e! seq, The supreme court also has discrciion to kmdlc appeals
in cases which the court of appeals has decided are outside its
jurisdiction or have subject inatkr or legal issues of such public
impoltance that the supreme coun shoiild take theni, K.S,A. 20.3016(a)
and (b); Kansas Supreme Court Rule 8,01 (109': KaT!. Ct It AnnoL '~6-
17\ cases the court of appc:ils requests 10 be transferred, and the
supreme court accepts, whicli require transfer for the expeditious
administration of justice because of the court of appeals ciscload, K.S.A.
20-3016(a)(1); K.S.A. 20-3016(h); caSi'S the parties themselves timdy
request to be transferred to the supreme court because of ¡heir
impol1ance, the Giselo;id of the court of appeals or becllJse the coun of
appeals lacks jurisdiction, KS.A. 20-j017; K:iris:is Supreme Court Rule
8.02 09()') kin. Ct. R Annot. 47); cases the court or appeals has already
decided and that the supreme coun has agreed to review on request of
an aggrieved party. K,S.A. 20'5018(b); K;msas Supreme Court Rule 8.0.1
0995 Kan. Ct, R. Annot, 'i8-52); decided court of appe;ils c;i,Ses

appeaL In the court of appeals the docket is managed in-
house ihrough the chief judge's office.b The number of cases
handled by the court or appeals is truly staggering. rn 1995
the coun received 2,185 case filingsY

Like the COUll of appeals judges, each of the seven Kansas
SLJpreine Court justices has an executive-secretarial assistant
and a research attorney in his 01' her chambers.ID The

supreme cour! central research statl consists of only t\VO
allorne)-'s.ll Their responsibility is to e\aluate and nuke rec-
omniendaiions regarding petitions for revieV\' 01' court of
appeals decisions along \\,ith other tasks in cases of original
jurisdiction. The supreme court docket is managed by the
otfice of clerk of the appellate courts. During 'i 995 the
supreme COlir had 2CiJ cases rued, i~

Generally, in ¡he COUl'l of appeals a case may' he handled
in one or three \\'ays: as :1 suuim:il)i disposition case: as a
suuirnary calendar case; or as an oral :irgument case. Before

being 111accd on the docket the cases 10 he decided by the

court of appeals arc screened and graded by' estimated level
of dilTiCLilty. lii ihe screening process the briefs for the cases
arc distribuied :miong the judges, who read the briefs they'
arc assigned and cJeterinine both the complexity of The case

and ir oral arguinent would be helpfuL.

Sllnrnary disposilIon cases are those which essentially
raise no justiciable issiie. These include single-issue cases
directly' controlled by a recently decided casc,lj or other
cases \vhere the Jack olmerit is equally' obv'iouS.1i In sum-
m:1r)-' disposition cases the judges have the benelit of' the
parties' hriefs and a short memo or proposed opinion from a
research attorney bridly explaining the requirecl disposition.
Summ:iry dis!x)sition cases arc decided on special dockets,
and often result in very short "rule opinions"li that do little
¡nore than cite the controlling authority.

lCview;Jblc as;i maIler of right_ see K.S.!\. 60-2101(0); K.S.A 22,3602(d)
(whenever a constitutional queslion arises for the first time as a result of
the COlirt of appeals decision); and cases in other assorted areas, see,
e.g., ¡(,S.A. 2'5-H50 (election contests); K.S.A, 26-'504 (eminent domain);
K.S./\, 5)-H,lO (pricing of natural gas); KSA. 65..:í21'(b) (mental health
tcchnici;,ms licensure act); K.'.A. 66, 1,164 (electric generating facilities);
K,S.i\. 1995 Supp. 74-8813(\') (parimutuel racing); K.S.A, 7'l-8815(n)
(parimutuel racing). The court of appeab has exclusive jurisdiction over
orders of the Kansas Corporation Commission arising from public utility
rate hearings. KSA, 1995 Supp. 66-118a(l1)

5. KSA. 2(k$002, With the advem of the senior judges program the
court. of appcals J 0 full-time judges are aided by p;in-timc retired district
court judges. These judges are treateu as regtilar COHrt of appeals judges
for most internal purposes

(- Kansas Supn:mc Court Hule 1.02 0995 Kan. CL R. AnnuL 2).
-i See K.S.A, 20-301-. The diicf judge has additional stafr.

R. See Kansas Supreme COLH1 Rule 1,02 (1995 Kan C1. R. Anno!. 2),
9. Figmes :Ire from the December J995 casdoad activity summary

prepared by the clerk of the appellate courts
10, See 199'5 Kan Ct. R. Annot. 59, The chjef justice is also aided by

an additional executive assistant/counsel. ld.
J L. Heporledly, the Kansas Supreme Court has llle smallest support

staff of any stal(~ supreme court in the narion
J2. The supreme COllJ1 also handles a large number of petitions for

levie\v, disciplinary cases, ccrtified questions and auministrative matters
The numher of cases filed alone docs not reflect ihe full sIres,' of the
court's workload.

13. See Kans;is Supreme Court Rule 7,Ü'í1 0995 Kan. Cr. It Anno!. 41.
,j2).

H. See Kans:is Supreme Court Rule 7.042 0995 Kan. Ct. R. AnnoL
j2)

15. Kansas Supreme Couit Rules 7,041 and 7.042 0995 Kan. Ci. R-
Aimo!. 'í1-,í2J.
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